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HOOVER VS. INTERCITY RADIO CO. 


1 


a Supreme Court of the District of Columbia. 


The Intercity Radio Company (Inc.), 

petitioner, 

vs. 

Herbert Hoover, Secretary of Commerce, 

respondent. 


>At Law, No. 66149. 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for mandamus. 


Filed November 16, 1921. 


In the Supreme Court of the District of Columbia. 


The Intercity Radio Company (Inc.), 

petitioner, 

vs. 

Herbert Hoover, Secretary of Commerce, 

respondent. 


>At Law, No. 66149. 


To the Supreme Court of the District of Columbia. 

The petitioner respectfully represents: 

1. That it is a corporation organized under the laws of the State 
of New York and files this petition in its own right as hereinafter 
will more particularly appear. 

2. That the respondent, Herbert Hoover, is the duly appointed 
Secretary of Commerce, and is sued in his official capacity as such 
Secretary. 

3. That since December 16, 1920, the petitioner and its predecessor 
have been engaged in the business of transmitting messages by wire¬ 
less from the city of New York to the cities of Philadelphia, Pitts¬ 
burgh, Detroit, Cleveland, and Chicago, and for that purpose main¬ 
tains and operates a transmitting station at 110 West 40 Street 
in the borough of Manhattan, city of New York; that pursuant to 
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the act of Congress approved February 28, 1920, commonly known as 
the “ transportation act ” your petitioner is a common carrier and as 
such must render its service to all who, in good faith, apply 

2 therefor. That heretofore the business of the petitioner has 
been conducted under licenses granted at various times by the 

respondent pursuant to the act of Congress approved August 13,1912. 

4. That the last license granted to this petitioner by the respondent; 
pursuant to the terms of said act expired on November 12, 1921, at 
midnight, and theretofore the petitioner had filed with the re¬ 
spondent an application for a new license for the operation of said 
station, as provided under the said act of Congress of August 13, 
1912. 

5. That the petitioner in the conduct of its business, as aforesaid, 
has, in all respects, complied with the said act of Congress, and the 
regulations contained therein, notwithstanding which the respondent 
by and through his duly authorized agents and representatives has 
refused to grant to the petitioner a license for the operation of said 
station, although the petitioner has complied in all respects with 
said act of Congress, and the regulations contained therein, and in 
spite of the fact, as this petitioner is advised, and therefore avers 
and believes, the said respondent has no discretion under said act 
of Congress in granting or refusing said license, but that the duty 
imposed upon him by said act is a purely ministerial one. 

G. Petitioner further avers that it has in good faith invested in 
its said business a large amount of money, to wit, upwards of 
$250,000.00, and has established a clientele throughout the cities 
served by it, which clientele requires immediate, prompt, and uninter¬ 
rupted radio service. And the interruption of its service, even for 
a day, would permanently deprive it of its customers, and seriously 
diminish, if not destroy, its business and good will, and thus 

3 cause it irreparable damage, unless this court, by its writ of 
mandamus, directs the resposdent to issue a license to this 

petitioner as requested in its application heretofore filed with said 
respondent. 

7. Petitioner further avers that the purpose of Congress in the 
passage of the said act of August 13, 1912, was to regulate the use 
of wireless telegraphy in interstate commerce. And this petitioner 
is advised and believes, and therefore avers, that the said act as 
administered by the respondent is unconstitutional and void in that 
(a) it does not regulate the use of wireless telegraphy in interstate 
commerce but destroys and prohibits such commerce; (b) it deprives 
your petitioner of its property without due process of law in viola¬ 
tion of article 5 of the amendments to the Constitution of the United 
States; (c) that it takes your petitioner’s private property for public 
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use without' just compensation, and without any compensation; (d) 
that it deprives your petitioner of the equal protection of the law; 
and (e) that said action is discriminatory against your petitioner 
and confiscatory of its rights and property. 

Wherefore the premises considered the petitioner prays: 

1. That the United States writ of subpoena be issued out of this 
court directed to the respondent directing him to appear and an¬ 
swer the exigencies of this petition. 

2. That this court may issue its rule against said respondent di¬ 
recting him to show cause on or before a day to be named therein 
why he should not issue to this petitioner a license to operate a wire¬ 
less station at 110 West 40 Street, New York City, as prayed 

4 for in application heretofore filed by this petitioner with said 
respondent, and why a peremptory writ of mandamus should 
not be granted or issued against him to such effect. 

3. That this court may upon a hearing of this petition, the answer 
of said respondent and such proofs as may be offered, if any, issue 
its peremptory writ of mandamus directed to the said Herbert 
Hoover, Secretary of Commerce, directing him to issue to this peti¬ 
tioner a license for the conduct and operation of a wireless station 
at 110 West 40 Street, New York City, as prayed for in its applica¬ 
tion heretofore filed with the respondent. 

4. And for such other and general relief as to the court may seem 
proper. 

The Intercity Radio Company (Inc.), 

[seal] By W. T. Spalding, 

General Manager and Treasurer. 

Ellis, Ferguson & Colquitt, 

Attorneys for Petitioner. 

District of Columbia, to-wit: 

Walter T. Spalding, being first duly sworn, deposes and says that 
he is general manager and treasurer of The Intercity Radio Company 
(Inc.), a corporation of the State of New York, and petitioner named 
in the foregoing petition, and that as such officer he has authority to 
sign this affidavit; that he has read the said petition and knows the 
contents thereof; that the statements therein contained he verily 
believes to be true. 

W. T. Spalding. 

(Inc.), filed herein on tse 16 day of November, 1912, and the mat- 
ber, 1921. 

[seal.] 


Minerva G. Culton, 

Notary Public , D. C. 
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Rule to show cause. 

Filed November 16, 1921. 

******* 

Upon consideration of the petition of The Intercity Radio Company 
(Inc.), filed herein on the 16th day of November, 1921, and the mat¬ 
ter having been presented to and considered by this court, it is this 
16th day of November, 1921, ordered that the respondent, Herbert 
Hoover, Secretary of Commerce, appear herein on the 18th day of 
November, 1921, at 10 o’clock a. m., and show cause why the prayers 
of said petition should not be granted, and why the writ of man¬ 
damus as prayed for in said petition should not issue, provided that 
a copy of this rule and of said petition be served on said respondent 
on or before the 16th day of November, 1921. 

Wendell P. Stafford, 

Justice. 

Answer of Defendant to Petition and Rule to Show Cause. 

Filed November 18, 1921. 

******* 

The defendant, Herbert Hoover, Secretary of Commerce, reserving 
unto himself the benefit of all manner of objection and exception to 
the errors and insufficiencies of the petition herein, and to the 
jurisdiction of the court in the premises, nevertheless, answer- 
6 ing so much and such parts of the petition and the rule to 
show cause herein as he is advised it is material or necessary 
for him to make answer unto, says as follows: 

I. 

Defendant admits the allegations contained in the first paragraph 
of the petition. 

II. 

Defendant admits the allegations contained in the second para¬ 
graph of the petition. 

III. 

Defendant has no knowledge of the averments contained in the 
first sentence of the third paragraph of the petition in relation to 
the business of the petitioner and its predecessor, and therefore can 
neither admit nor deny the same, but if the same be deemed material, 
calls for strict proof thereof. 

Defendant avers that the remaining portion of the first sentence of 
said paragraph sets up conclusions of law, as to which he is advised he 
is not required to answer. 
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Further answering said paragraph, defendant states that, as shown 
by the records of his office, there was issued to the petitioner, on the 
seventh day of May, 1920, a license for the operation of a limited com¬ 
mercial station at the location described in said paragraph; that said 
license was numbered seventy-one and authorized use of power from 
five to ten kilowatts, and wave lengths of 2,100 to 2,900 meters; that 
the operation of said station was, at that time, in an experi- 

7 mental stage, and that said license expired on the sixth day of 
August, 1920; that on the twenty-fifth day of September, 1920, 

said license was reissued under the same number, permitting the use 
of the same power and the same wave lengths, which extension of 
license by its terms expired on the twenty-fourth day of March, 
1921; that on the twenty-third day of March, 1921, the defendant, 
pursuant to application, reissued the same as a provisional license for 
a six months’ period, ending the twenty-second day of September, 
1921, for the operation of a limited commercial station at the location 
described in the petition, which permitted the use of ten kilowatt 
power and a wave length of 2,710 meters; that prior and subsequent to 
the fourth day of March, 1921, complaint was made by the Radio 
Communication Service of the United States Navy, by the Division of 
Air Mail Service of the United States Post Office Department, and by 
the United States Coast Guard Service of the Treasury Department, 
that the operation of petitioner’s station as aforesaid interfered with 
the operations of the stations of the respective branches of the Gov¬ 
ernment last referred to, in sending radio messages of the Govern¬ 
ment, to such an extent that it was impossible for stations to send or 
receive their radio communications while said station of the petitioner 
was operating; that similar complaints were made by various com¬ 
mercial radio companies engaged in sending messages from ship to 
shore and shore to ship; that upon consideration of the facts in sup¬ 
port of said complaints, the defendant, on the tenth day of May, 1921, 
revoked the said license issued to petitioner; that thereafter, the peti¬ 
tioner expressing the desire to undertake the removal of the 

8 interference by changes in operating conditions at its station 
or by making changes in apparatus, the defendant, on the 

twenty-fifth day of May, 1921, issued to the petitioner a license which 
expired on the twenty-fourth day of August, 1921; that the inter¬ 
ference complained of, as hereinbefore stated, still existed, but peti¬ 
tioner, urging that further operation and experiment would remove 
the said interference, asked for an extension of the license last men¬ 
tioned, and the said complaining Government agencies, as well as 
some of the complaining commercial companies, expressing a willing¬ 
ness to cooperate in removing said interference, the defendant, from 
and after the twenty-fifth day of August, 1921, in order to permit a 
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continuance of the experiments, extended said license for short 
periods of time of approximately ten days each; that each of such ex¬ 
tensions bore upon its face the notation that it was in extension of the 
original license issued by defendant; that notwithstanding the rep¬ 
resentations of the petitioner as to his efforts, and the repeated op¬ 
portunities granted by defendant to said petitioner to remove the 
said interference, the petitioner failed so to do; and on the twenty- 
seventh day of October, 1921, a hearing was had in the matter, at 
which the petitioner herein, the Radio Communication Service of the 
United States Navy, the Division of Air Mail Service of the United 
States Post Office Department, and the Coast Guard Service of the 
United States Treasury Department, the Radio Corporation of 
America, the Independent Wireless Telegraph Company, John 
Wanamaker and Company, New York Times Radio Station, and 
Cutting and Washington Radio Corporation were represented, and 
said petitioner and the representatives of each and all of said 

9 parties were given a full and complete opportunity to be 
heard on the questions involved in said complaints; and it ap¬ 
peared that all of the parties making complaint claimed that the 
interference complained of in the past was still existing, but, as a re¬ 
sult of a statement of one of the complainants that he believed that if 
given opportunity therefor he could remove the interference caused 
by petitioner’s station by a change in the apparatus therein, your de¬ 
fendant granted a further ten-day extension of said license, which, 
by its terms would expire on the twelfth day of November, 1921; 
that a further hearing in the matter was held on the twelfth day of 
November, 1921, at ten o’clock a. m., at the Department of Commerce, 
at which hearing substantially all of the parties in interest were 
present, including the petitioner, and it appeared from the statements 
of the parties complaining that the interference hereinbefore re¬ 
ferred to still existed, and that the complainant who had offered to 
undertake a removal of the said interference by change of apparatus 
in petitioner s station had not been given opportunity so to do; there¬ 
upon defendant declined further to extend the said license or to grant 
a new license permitting the operation of petitioner’s station, for the 
reason that it was then, and is now, the opinion and judgement of 
defendant that further operation of petitioner’s radio station will 
seriously impede, if not actually prevent, the Government agencies 
hereinbefore mentioned from transmitting, by radio, messages of the 
Government of the United States, and will likewise seriously impede, 
if not actually prevent, the transmission of radio communication by 

other commercial organizations from ship to shore; anu, being 

10 of that opinion and judgment, his refusal either to extend the 
old license or to issue a new one was in truth and fact the exer¬ 
cise of the power of revocation of the said license for cause. 
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Further answering said paragraph, defendant is informed and be¬ 
lieves, and therefore avers, that the location of petitioner’s station 
is in a building in the heart of the city of New York; that part of 
the transmitting apparatus is on the top of said building, which is 
three hundred feet high, and surrounded by numerous electric signs, 
large numbers of wires for use in the transmission of various kinds 
of messages and signals, and is in close proximity to other high build¬ 
ings of steel or metal construction, and that defendant is informed 
and believes, and therefore avers, that it is impossible for petitioner 
to operate its station at said location without interference with and 
prevention of radio communication by the Government agencies . 
hereinbefore mentioned, as well as commercial organizations’ mes¬ 
sages from ship to shore and shore to ship, while the station of the 
petitioner is in operation, and that said petitioner usually operates 
during the entire day, and, in most instances, repeats its messages 
several times, and it is the opinion and judgment of the defendant 
that a continuance of the operation of said station would practically 
prevent the sending of radio communication by the complainants 
hereinbefore mentioned during any period when the said station of 
the petitioner might be operating, and as radio communication by the 
Government agencies mentioned involves not only Government busi¬ 
ness, but information concerning safety of life at sea, and as that 
form of communication is the only one that can be used from 
11 ship to shore and shore to ship, the delay occasioned by wait¬ 
ing for petitioner to cease operations for a given time not 
only would interfere with Government administration, but might 
endanger lives at sea. 

Further answering said paragraph, defendant says that from and 
after the twenty-third day of March, 1921, defendant undertook to 
permit the use of wave lengths by petitioner at its station that would 
prevent the interference complained of; that from the twenty-third 
day of March, 1921, to the fifth day of May, 1921, defendant permitted 
petitioner to use a wave length of 2,710 meters; that from the twenty- 
fifth day of May, 1921, to the fourth day of August, 1921, 2,755 
meters; from the twenty-fifth day of August, 1921, to the twenty-first 
day of September, 1921, 2,780 meters and 3,600 meters; from the 
third day of September, 1921, to the thirteenth day of September, 
1921, 2,780 and 3,600 meters, and from those dates thereafter the 
same wave lengths were permitted, and defendant states that during 
all the times mentioned and up to the twelfth day of November, 
1921, and up to this time, he has not been able to find or to determine 
a wave length or wave lengths that he could authorize petitioner to 
use at its station, within the capacity of petitioner’s apparatus, that 
would prevent interference as hereinbefore stated. 

88111—22-2 
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IV. 

Answering the fourth paragraph of the petition, defendant admits 
that petitioner’s license, by its terms, expired on the twelfth day of 
November, 1921, at midnight, an dalleges that petitioner had filed 
with defendant an application either for an extension of the 

12 then existing license or for the issuance of a new one, and that 
the extension of the old license as well as the issuance of a new 

license was denied, as stated in the answer to the third paragraph of 
the petition, on the ground that such action was in truth and in 
fact a revocation for cause, for the reasons stated therein. 

V. 

Defendant denies each and every allegation contained in the fifth 
paragraph of the petition, except such matters as may be admitted 
by defendant in the third paragraph hereof. 

VI. 

Defendant has no knowledge as to the allegations contained in 
the sixth paragraph of the petition, and can neither admit nor deny 
the same, and if the same be deemed material he calls for strict 
proof thereof. 

VII. 

Defendant avers that the seventh paragraph of the petition sets 
up conclusions of law, which he is advised he is not required to 
answer. 

And having fully answered the petition and the rule to show cause, 
defendant prays that the petition be dismissed and the rule to show 
cause discharged, with costs. 

Herbert Hoover, 
Secretary of Commerce. 

Peyton Gordon, 

Attorney of the United States in and 
for the District of Columbia. 

William E. Lamb, 

Attorneys for Defendant. 

13 District of Columbia, ss: 

Herbert Hoover, being first duly sworn according to law, 
deposes and says that he is Secretary of Commerce of the United 
States of America; that he has read the foregoing answer by him 
subscribed and knows the contents thereof; that the matters and 
things therein stated as of his own knowledge are true, and those 
stated as upon information and belief he believes to be true. 

Herbert Hoover. 
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Subscribed and sworn to before me this 18th day of November, 
A. D. 1921. 


[seal.] 


Demurrer. 


E. W. Libbey, 
Notai'y Public. 


Filed November 18, 1921. 

t 

- * * * * * * * 

Comes now the petitioner, by his attorneys, and says that the an¬ 
swer to the rule to show cause herein filed on the 18th day of Novem¬ 
ber, 1921, is bad in substance. 

Ellis, Ferguson & Colquitt, 

Attorneys for Petitioner. 

On the hearing of this demurrer, it will be argued that the facts 
pleaded in said answer, even if true, do not show the right of the 
respondent to refuse a license to the petitioner for the operation of a 
radio station under the law. 

Ellis, Ferguson & Colquitt, 

Attorneys for Petitioner. 

14 Amended petition for mandamus. 

Filed November 21, 1921. 

******* 

To the Supreme Court of the District of Columbia: 

The petitioner, by leave of court first had and obtained, herewith 
presents its amended petition in the above-entitled cause, and states 
as follows: 

1. That it is a corporation organized under the laws of the State 
of New York and files this petition in its own right as hereinafter 
will more particularly appear. 

2. That the respondent, Herbert Hoover, is the duly appointed 
Secretary of Commerce, and is sued in his official capacity as such 
Secretary. 

3. That since December 16th, 1920, the petitioner and its prede¬ 
cessor have been engaged in the business of transmitting messages 
by wireless from the city of New York to other places in the United 
States without the State of New York, and for that purpose main¬ 
tains and operates a transmitting station at 110 West 40 Street, 
in the Borough of Manhattan, city of New York. That pursuant to 
the act of Congress approved February 28th, 1920, commonly known 
as the “ transportation act,” your petitioner is a common carrier, and 
as such must render its service to all who, in good faith, apply 
therefor. 
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That heretofore the business of the petitioner has been conducted 
under licenses granted at various times by the respondent pursuant 
to the act of Congress approved August 13th, 1912. 

15 4. That the last license granted to this petitioner by the 
respondent pursuant to the terms of said act expired on No¬ 
vember 12th, 1921, at midnight, and theretofore the petitioner had 
filed with the respondent an application for a new license for the 
operation of said station, as provided under the said act of Congress 
of August 13th, 1912. 

5. That the petitioner is a corporation incorporated under the laws 
of the State of New York, as hereinbefore alleged; that the said 
transmitting station at 110 West 40th Street, New York, and the 
apparatus and equipment used therein, and the operation thereof, 
are in compliance with the regulations contained in section 4 of the 
said act of Congress of August 13, 1912; that the application for 
said license heretofore filed by the petitioner with the respondent is 
on the form prescribed by said respondent and contains all the mat¬ 
ter required by said form, including the designation of one or more 
normal wave lengths for the said station; notwithstanding which the 
respondent, by and through his duly authorized agents and repre¬ 
sentatives, has refused to grant to the petitioner a license for the 
operation of said station, although as this petitioner is advised and 
believes, and therefore avers, the said respondent has no discretion 
under said act of Congress in the matter of granting or refusing said 
license, but that the duty imposed upon him by said statute is a 
purely ministerial one. 

6. Petitioner further avers that it has in good faith invested in its 
said business a large amount of money, and the refusal of said license 
will cause it great loss and irreparable damage, unless this court, by 
its writ of mandamus, directs the respondent to issue a license to this 

petitioner as requested in its application heretofore filed 

16 with said respondent. 

7. Petitioner further avers that the purpose of Congress 
in the passage of said act of August 13th, 1912, was to regulate 
the use of wireless telegraphy in interstate commerce. And this pe¬ 
titioner is advised and believes, and therefore avers, that the said act 
as administered by the respondent is unconstitutional and void in 
that (a) it does not regulate the use of wireless telegraphy in inter¬ 
state commerce, but destroys and prohibits such commerce; (b) it 
deprives your petitioner of its property without due process of law, 
in violation of article 5 of the amendment to the Constitution of the 
United States; (c) that it takes your petitioner’s private property 
for public use without just compensation, and without any compen¬ 
sation; (d) that it deprives your petitioner of the equal protection 
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of the law; and (e) that said action is discriminatory against your 
petitioner and confiscatory of its rights and property. 

Wherefore, the premises considered, the petitioner prays: 

1. That the United States writ of subpoena be issued out of this 
court, directed to the respondent, directing him to appear and answer 
the exigencies of this petition. 

2. That this court may issue its rule against said respondent, direct¬ 
ing him to show cause on or before a day to be named therein, why 
he should not issue to this petitioner a license to operate a wireless 
station at 110 West 40 Street, New York City, as prayed for in 
application heretofore filed by this petitioner with said respondent, 
and why a peremptory writ of mandamus should not be granted or 

issued against him to such effect. 

17 3. That this court may upon a hearing of this petition, the 
answer of said respondent and such proofs as may be offered, 

if any, issue its peremptory writ of mandamus directed to the said 
Herbert Hoover, Secretary of Commerce, directing him to issue to 
this petitioner a license for the conduct and operation of a wireless 
station at 110 West 40 Street, New York City, as prayed for in its 
application hereto filed with the respondent. 

4. And for such other and general relief as to the court may seem 
proper. 

• The Intercity Radio Company (Inc.), 

By Emil J. Simon, President. 

District of Columbia, to - wit : 

Emil J. Simon, being first duly sworn, deposes and says that he 
is president of The Intercity Radio Company (Inc.), a corporation 
of the State of New York, and petitioner named in the foregoing 
petition, and that as such officer he has authority to sigh this affi¬ 
davit; that he has read the said petition and knows the contents 
thereof, that the statements therein contained he verily believes to 
be true. 

Emil J. Simon. 

Subscribed and sworn to before me this 18 day of November, 
1921. 

[seal.] Minerva G. Culton, 

Notary Public , D. C . 

18 Fiat of Justice Siddons. 


Leave to file the within amended petition is this 21st day of 
November, 1921, granted. 


Wendell P. Stafford, 


J ustice. 
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Amended answer to amended petition and rule to show cause, 

Filed November 23, 1921. 

* * * * * * * 

The defendant, Herbert Hoover, Secretary of Commerce, reserv¬ 
ing unto himself the benefit of all manner of objection and exception 
to the errors and insufficiencies of the amended petition herein, and 
to the jurisdiction of the court in the premises, nevertheless, answer¬ 
ing so much and such parts of the amended petition and the rule to 
show cause herein as he is advised it is material or necessary for him 
to make answer unto, says as follows: 

I. 

Defendant admits the allegations contained in the first paragraph 
of the amended petition. 

II. 

Defendant admits the allegations contained in the second para¬ 
graph of the amended petition. 

III. 

Defendant admits the averments contained in the first sentence of 
the third paragraph of the amended petition. Answering the 
19 averments contained in the second sentence of the third para¬ 
graph of the amended petition, this defendant admits that 
the act of Congress commonly known as the transportation act re¬ 
quires petitioner to* be common carriers, but denies that this act 
requires petitioner or others who use and operate apparatus for 
radio communication to furnish service upon reasonable request to 
all who in good faith apply therefor, such as applies to other common 
carriers designated in the act. 

Further answering said paragraph, defendant states that, as 
shown by the records of his office, there was issued to the petitioner, 
on the seventh day of May, 1920, a license for the operation of 
a limited commercial station at the location described in said para¬ 
graph; that said license was numbered seventy-one, and authorized 
use of power from five to ten kilowatts, and wave lengths of 2,100 
to 2,900 meters; that the operation of said station was, at that time, 
in an experimental stage, and that said license expired on the sixth 
day of August, 1920; that on the twenty-fifth day of September, 
1920, said license was reissued and under the same number, per¬ 
mitting the use of the same power and the same wave lengths, 
which extension of license by its terms expired on the twenty-fourth 
day of March, 1921; that on the tw T enty-third day of March, 1921,. 
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the defendant, pursuant to application of petitioner, reissued the 
same as a provisional license for a 6-months’ period, ending the 
twenty-second day of September, 1921, for the operation of a lim¬ 
ited commercial station at the location described in the amended 
petition, which permitted the use of ten kilowatt power and a wave 
length of 2,710 meters; that prior and subsequent to the fourth 

20 day of March, 1921, complaint was made by the Radio Com¬ 
munication Service of the United States Navy, by the Division 

of Air Mail Service of the United States Post Office Department, 
and by the United States Coast Guard Service of the Treasury De¬ 
partment, that the operation of petitioner’s station as aforesaid 
interfered with the operations of the stations of the respective 
branches of the Government last referred to, in sending radio mes¬ 
sages of the Government to such an extent that it was impossible for 
stations to send or receive their radio communications while said 
station of the petitioner was operating; that similar complaints were 
made by various commercial radio companies engaged in sending 
messages from ship to shore and shore to ship; that upon considera¬ 
tion of the facts in support of said complaints, the defendant, on 
the tenth day of May, 1921, revoked the said license issued to peti¬ 
tioner; that thereafter the petitioner expressing the desire to under¬ 
take the removal of the interference by changes in operating condi¬ 
tions at its station or by making changes in apparatus, the defendant, 
on the twenty-fifth day of May, 1921, issued to the petitioner a 
license which expired on the twenty-fourth day of August, 1921; 
that the interference complained of, as hereinbefore stated, still 
existed, but petitioner, urging that further operation and experi¬ 
ment would remove the said interference, asked for an extension of 
the license last mentioned, and the said complaining Government 
agencies, as well as some of the complaining commercial companies, 
expressing a willingness to cooperate in removing said interference, 
the defendant, from and after the twenty-fifth day of August, 1921, 
in order to permit a continuance of the experiments, extended 

21 said license for short periods of time of approximately ten 
days each; that each of such extensions bore upon its face 

the notation that it was in extension of the original license issued 
by defendant; that notwithstanding the representations of the peti¬ 
tioner as to its efforts, and the repeated opportunities granted by 
defendant to said petitioner to remove the said interference, the 
petitioner failed so to do; and on the twenty-seventh day of Oc¬ 
tober, 1921, a hearing was had in the matter, at which the 
petitioner herein, the Radio Communication Sendee of the United 
States Navy, the Division of Air Mail Service of the United States 
Post Office Department, and the Coast Guard Service of the United 
States Treasury Department, the Radio Corporation of America, 
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the Independent Wireless Telegraph Company, John Wanamaker 
and Company, New York Times Radio Station, and Cutting and 
Washington Radio Corporation were represented, and said peti¬ 
tioner and the representatives of each and all of said parties were 
given a full and complete opportunity to be heard on the questions 
involved in said complaints, and it appeared that all of the parties 
making complaint claimed that the interference complained of in the 
past was still existing, but, as a result of a statement of one of the 
complainants that he believed that if given opportunity therefor he 
could remove the interference caused by petitioner’s station by a 
change in the apparatus therein, your defendant granted a further 
ten-day extension of said license, which, by its terms would expire 
on the twelfth day of November, 1921; that a further hearing in 
the matter was held on the twelfth day of November, 1921, at ten 
o'clock a. m., at the Department of Commerce, at which 

22 hearing substantially all of the parties in interest were 
present, including the petitioner, and it appeared from 

the statements of the parties complaining that the interference 
hereinbefore referred to still existed, and that the com¬ 
plainant who had offered to undertake a removal of the said 
interference by change of apparatus in petitioner's station had 
not been given opportunity so to do; thereupon defendant declined 
further to extend the said license or to grant a new license permit¬ 
ting the operation of petitioner's station, for the reason that it was 
then, and is now, the opinion and judgment of defendant that further 
operation of petitioner’s radio station will seriously impede, if not 
actually prevent, the Government agencies hereinbefore mentioned 
from transmitting, by radio, messages of the Government of the 
United States, and will likewise seriously impede, if not actually pre¬ 
vent, the transmission of radio communication by other commercial 
organizations from ship to shore, and, being of that opinion and 
judgment, his refusal either to extend the old license or to issue a 
new one was in truth and fact the exercise of the power of revocation 
of the said license for cause. 

Further answering said paragraph, defendant is informed and be¬ 
lieves, and therefore avers, that the location of petitioner’s station 
is in a building in the heart of the city of New York; that part of 
the transmitting apparatus is on the top of said building, which 
is three hundred feet high, and surrounded by numerous electric 
signs, large numbers of wires, for use in the transmission of various 
kinds of messages and signals, and is in close proximity to other 
high buildings of steel or metal construction, and that de- 

23 fendant is informed and believes and therefore avers that 
it is impossible for petitioner to operate its station at said 


HOOVER VS. INTERCITY RADIO CO. 


15 


location without interference with and prevention of radio com¬ 
munication by the Government agencies hereinbefore mentioned, as 
well as commercial organizations’ messages from ship to shore and 
shore to ship, while the station of the petitioner is in operation; 
and that said petitioner usually operates during the entire day, and, 
in most instances, repeats its messages several times, and it is the 
opinion and judgment of the defendant that a continuance of the 
operation of said station would practically prevent the sending of 
radio communication by the complainants hereinbefore mentioned 
during any period when the said station of the petitioner might be 
operating, and as radio communication by the Government agencies 
mentioned involves not only Government business but information 
concerning safety of life at sea, and as that form of communication 
is the only one that can be used from ship to shore and shore to 
ship, the delay occasioned by waiting for petitioner to cease opera¬ 
tions for a given time not only would interfere with Government 
administration, but might endanger lives at sea. 

Further answering said paragraph, defendant states that from 
and after the twenty-third day of March, 1921, to the fifth day of 
May, 1921, defendant, upon application of petitioner, permitted peti¬ 
tioner to use a wave length of 2,710 meters; that from and after the 
twenty-fifth day of May, 1921, to the fourth day of August, 1921, 
defendant, upon application of petitioner, permitted petitioner to use 
a wave length of 2,755 meters; that from the twenty-fifth day of 
August, 1921, to the twenty-fourth day of September, 1921, 
24 defendant, upon application of petitioner, permitted petitioner 
to use a wave length of 2,780 meters and 3,600 meters, and 
from those dates thereafter the same wave lengths were permitted; 
and defendant states that during all the times mentioned and up to 
the twelfth day of November, 1921, and up to this time, he has not 
been able to find or to determine a wave length or wave lengths that 
he could authorize petitioner to use at its station, within the capacity 
of petitioner’s apparatus, that would prevent interference as here¬ 
inbefore stated. 

Further answering said paragraph, defendant says that petitioner 
has made application for wave lengths for the operation of its sta¬ 
tion which, if granted, would prevent the operation of the radio 
stations of the Government and of other hereinbefore mentioned 
while petitioner’s station is in operation, and that, based on the 
experiments and investigations hereinbefore mentioned, defendant 
knows of no wave length or wave lengths, and can find no wave 
length or wave lengths, and it is impossible for him to determine a 
wave length or w^ave lengths, that would not prevent the Govern¬ 
ment and said other stations from operating w T hile petitioner’s plant 
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was operating, and it is therefore impossible for defendant, in com¬ 
pliance with the provisions of the statute, to grant petitioner’s ap¬ 
plication and issue or grant a license to petitioner to operate its 
station, setting out and stating therein the wave length or wave 
lengths for use by said station, as required by section 2 of the statute* 
for the prevention of interference. 

Further answering said paragraph, defendant says that 

25 he construes said act of Congress to regulate radio communica¬ 
tion as imposing upon him the duty of determining the wave 

length and wave lengths that will prevent interference, and, in reach¬ 
ing that conclusion and determination, lie must exercise his best dis¬ 
cretion and judgment. 

And defendant further says that in arriving at and in the exer¬ 
cise of that discretion and judgment, he must of necessity construe 
said statute, and that in his construction of said statute as heretofore 
shown he has acted neither arbitrarily nor capriciously. 

IV. 

Answering the fourth paragraph of the amended petition, defend¬ 
ant admits that petitioner’s license by its terms expired on the twelfth 
day of November, 1921, at midnight, and alleges that petitioner had 
filed with defendant an application either for an extension of the 
then existing license or for the issuance of a new one, and that the 
extension of the old license as well as the issuance of a new license was 
denied, for the reasons stated in the third paragraph of this amended 
answer, in the exercise of the discretion reposed in him, upon his in¬ 
terpretation of the statute. 

V. 

Defendant admits each and every of the allegations contained in 
the fifth paragraph of the amended petition, except in so far as they 
or any one of them may be modified by Paragraph III of this 
amended answer. 

VI. 

26 Defendant has no knowledge as to the allegations contained 
in the sixth paragraph of the amended petition, and can 

neither admit nor deny the same, and if the same is deemed material 
calls for strict proof thereof. 

VII. Answering the seventh paragraph of the amended petition, 
defendant says that the said paragraph sets up conclusions of law, 
which, he is advised, he is not required to answer. 
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And having fully answered the amended petition and the rule to 
show cause, defendant prays that the petition and the amended peti¬ 
tion be dismissed and the rule to show cause discharged, with costs. 

Herbert Hoover, 
Secretary of Commerce. 

Peyton Gordon, 

Attorney of the United States in 

and fat‘ the District of Columbia. 

William E. Lamb, 

Attorneys for Defendant. 

District of Columbia, ss: 

Herbert Hoover, being first duly sworn according to law, 
deposes and says that he is Secretary of Commerce of the United 
States of America; that he has read the foregoing answer by him 
subscribed and knows the contents thereof; that the matters and 
things therein stated as of his own knowledge are true, and those 
stated as upon information and belief he believes to be true. 

Herbert Hoover. 

27 Subscribed and sworn to before me this 23rd day of No¬ 
vember, A. D. 1921. 

[seal] E. W. Libbey, 

Notary Public. 

Stipulation. 

Filed November 23, 1921. 

******* 

It is this 23rd day of November, 1921, hereby stipulated and agreed 
by and between counsel for the respective parties to this cause that 
the rule to show cause heretofore issued herein on the 16th day of 
November, 1921, directing the respondent to show cause on or before 
the 18th day of November, 1921, why the prayers of the original 
petition filed herein should not be granted, may be taken and con¬ 
sidered by the court as though issued upon the amended petition 
filed herein on this day by the petitioner, as fully as though the 
court had issued a new rule on said amended petition. 

It is further stipulated and agreed that the demurrer to the origi¬ 
nal answer of the respondent heretofore filed herein shall be taken 
and considered by the court as though filed to the amended answer 
of the respondent filed herein. 
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It is further stipulated and agreed that this cause may be con¬ 
sidered and decided by the court on the amended petition, the 
amended answer, and the demurrer heretofore filed herein. 

Ellis, Ferguson & Colquitt, 

Attorneys for Petitioner. 
Peyton Gordon, 

William E. Lamb, 

Attorneys for Respondent. 

28 Stipulation. 

Filed November 23, 1921. 

******* 

It is this 23 day of November, 1921, stipulated by and between 
counsel for the respective parties to this cause that, in order that 
this cause may be determined on the present pleadings, the alle¬ 
gations of paragraph six of the amended petition may be taken as 
true, reserving to the respondent the right hereafter, if the occa¬ 
sion may demand it, to call for proof of the allegations of said 
paragraph. 

Ellis, Ferguson & Colquitt, 

Attorneys for Petitioner. 

Peyton Gordon, 

Attorney for Respondent. 

Order directing issuance of mandamus. 

Filed November 23, 1921. 

******* 

• 

Upon consideration of the amended petition, the rule to show 
cause, the amended answer, the demurrer to said answer, and the 
stipulations of counsel, all filed in this cause, and the matter hav¬ 
ing been argued by counsel, it is this 23d day of November, 1921, 
adjudged, ordered, and decreed, as follows: 

1. The court holds that under a proper interpretation of the act 
of Congress approved August 13, 1912, the respondent has no dis¬ 
cretion or right to withhold from the petitioner a license to operate 
its apparatus for radio communication. Accordingly, the demurrer 

to said amended answer is hereby sustained and the prayer 

29 of the petition for the issuance of the writ of mandamus is 
hereby granted. 

2. That the clerk of this court be, and he is hereby, ordered and 
directed to issue against Herbert Hoover, Secretary of Commerce, 
the peremptory writ of mandamus of this court, directing him to 
issue to The Intercity Radio Company, Inc., the petitioner herein, 
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a license to operate its apparatus for radio communication at 110 
West 40th Street in the borough of Manhattan, city of New York, 
said license to state such wave length or wave lengths as the re¬ 
spondent finds will, as far as possible, prevent interference with 
other radio stations. 

Wendell P. Stafford, 

J ustice. 

Counsel for the respondent, in open court, noted an appeal to the 
Court of Appeals of the District of Columbia from the foregoing 
order. 

Wendell P. Stafford, 

J ustice. 

Order for writ of mandamus. 

Filed November 28, 1921. 

******* 

The clerk of said court will please issue a peremptory writ of 
mandamus against the defendent herein in accordance with order 
of November 23, 1921. 

Ellis, Ferguson & Colquitt, 

Attorney for Petitioner. 

30 Letter of Morgan II. Beach , clerk. 

Filed November 28, 1921. 

******* 


Intercity Radio Co. 


November 28, 1921. 


v. 

Hoover, Secretary of Commerce. 


At Law, No. 66149. 


Messrs. Ellis, Ferguson & Colquitt, 

/Southern Building , Washington , D. C. 

Gentlemen : I have your order to issue a peremptory writ of man¬ 
damus in the above action, which I regret I am not able to comply 
with inasmuch as the defendant, a Government official, has noted an 
appeal to the Court of Appeals, which operates as a supersedeas 
staying any further action until there is a decision above. 

Very truly, yours, 

Morgan H. Beach, 

Clerk . 

MHB 

MAR 
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Defendant's assignments of error . 

Filed December 28, 1921. 

******* 

Now comes the defendant, Herbert. Hoover, Secretary of Com¬ 
merce, by his attorneys, Peyton Gordon, attorney of the United 
States, in and for the District of Columbia, and William E. Lamb, 
and assigns as error in the above-entitled cause the following: 

31 1. The court erred in ruling and holding that defendant’s 
amended answer was bad in substance. 

2. The court erred in sustaining petitioner’s demurrer to defend¬ 
ant’s amended answer. 

3. The court erred in holding and ruling that defendant had no 
discretion or right to deny the petitioner a license to operate its 
apparatus for radio communication. 

4. The court erred in sustaining the prayer of the petition and 
amended petition and ordering the issuance of the writ of mandamus. 

5. The court erred in not overruling the demurrer to defendant’s 
amended petition and dismissing the petition and amended petition. 

6. The court erred in ordering and directing the clerk of the court 
to issue a peremptory writ of mandamus directing the defendant to 
issue to the petitioner a license to operate its apparatus for radio 
communication at 110 West Fortieth Street in the Borough of Man¬ 
hattan, city of New York, said license to state such wave length or 
wave lengths as the respondent finds will, as far as possible, prevent 
interference with other radio stations. 

7. The court erred in not ruling and holding, that the defendant 
had the discretion and right to refuse to issue a license to the peti¬ 
tioner, the operation of whose apparatus prevented and interfered 
with the operation of the United States Government and other radio 
stations. 

8. The court erred in not holding and ruling that the radio appa¬ 
ratus of petitioner when in operation prevented and interfered with 
the operation of other radio stations. 

9. The court erred in holding and ruling that defendant had 

32 no discretion or right to refuse to grant a license to petitioner 
to operate a radio station or apparatus for the purpose of 

communication which said station or apparatus when in operation 
would interfere with and prevent the operation of the United States 
and other radio stations. 

10. The court erred in passing and entering the order of November 
23, 1921. 

Peyton Gordon, 

Attorney of the United States in 
and for the Distinct of Columbia. 

William E. Lamb, 
Attorney for Defendant. 
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Designation of record. 

Filed December 28, 1921. 

******* 

In preparing the record on appeal in the above-entitled cause the 
clerk will please include 

1. The petition and rule to show cause filed November 16, 1921. 

2. The answer to the petition and rule. 

3. The demurrer to the answer. 

4. The amended petition filed November 21, 1921. 

5. The answer to the amended petition. 

6. The two stipulations of counsel filed November 23, 1921. 

T. The order directing the issuance of the writ of mandamus. 

8. The notation of the appeal. 

33 9. Order of petitioner’s attorneys directing the clerk of the 
court to issue a peremptory writ of mandamus. 

10. Letter of clerk declining to issue writ on grounds that judg¬ 
ment was superseded. 

11. The assignments of error. 

12. This designation. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia. 

William E. Lamb, 
Attorney for Defendant. 

34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 33, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66149 at law, wherein the Inter¬ 
city Radio Company (Inc.) is petitioner and Herbert Hoover, Sec¬ 
retary of Commerce, is respondent, as the same remains upon the 
files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
7th day of January, 1922. 

[seal.] Morgan H. Beach, 

Clerk . 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 3766. Herbert Hoover, Secretary of Commerce, vs. The Inter¬ 
city Radio Company (Inc.). Court of Appeals, District of Columbia. 
Filed January 9,1922. Henry W. Hodges, clerk. 

o 


